
14 TheSciTechLawyer WINTER 2022

SMART CITIES IN THE  
TIME OF COVID-19

By Matthew Henshon

Published in The SciTech Lawyer, Volume 18, Number 2, Winter 2022. © 2022 American Bar Association. Reproduced with permission. All rights reserved. This information or any portion thereof 
may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



WINTER 2022 TheSciTechLawyer 15

While the long-term trends  
 pointing towards greater  
 numbers of smart cities seem 

inexorable, the immediate future seems 
more cloudy. Smart cities depend on 
high demand for central real estate. 
Thanks to a literally once-in-a-century 
pandemic, demand for space in down-
town urban areas is not certain. How 
fast our cities can snap back is still up 
in the air.

For more than a century, the country 
has been moving towards greater and 
greater urbanization. In 1900, 40 per-
cent of America’s population lived in 
cities. By 1920, the number would reach 
50 percent.1 The number of Americans 
who live in urban areas is 80 percent 
today.2 And as more and more people 
crowd into a given geographic area, the 
demands on city services require greater 
efficiency.

We use the term “smart city” to 
describe municipalities that have been 
attempting in the past few years3 to 
become smarter and more efficient—
essentially, to incorporate data and 
artificial intelligence4—into their day-
to-day service provision.5 These current 
solutions include building energy grids 
that allow small power outages to be 
localized6; the upgrade of mass transit7 
and congestion-toll pricing to reduce 
car use8; and the expansive use of “311” 
phone apps to report potholes and other 
roadway problems.9 Other elements of 
smart cities include hardening infra-
structure against powerful hurricanes 
as New Orleans is doing,10 or changing 
the building code so that new construc-
tion is more energy efficient, as recently 
occurred in Boston.11

There is another characteristic of 
smart cities that is occasionally noted: 
Certain localized sections in the urban 
core attract talented and intelligent 
people, becoming essentially cities-
within-a-city. Urban areas have long 
been breeding grounds for economic 
growth, in part because close proximity 

allows ideas to germinate and spread 
over coffees, lunches, or dinners. And 
certain neighborhoods—or, as they 
more are often known, “clusters”—have 
become code words for targeted inno-
vation: Kendall Square in Cambridge 
(biotech), Music Row in Nashville (per-
forming arts), the Innovation District in 
Austin (health tech), and SOMA in San 
Francisco (software). Once established, 
these districts attract more and more 
like-minded intellectual talent, further 
cementing the “brand.”12 By attracting 
intellectual talent into a small physical 
space (often at or near the urban center), 
these clusters have the effect of demand-
ing that the larger municipality become 
more efficient and livable—or, essen-
tially, a “smart cluster” within a smart 
city.13 And because demand for space in 
these areas is at such a premium, munic-
ipalities can often fund some of these 
technologically heavy initiatives as part 
of permitting for development.14

But—returning to COVID-19—for 
all cities (smart or otherwise) in March 
2020, a global pandemic hit. Even 
though it had been predicted multiple 
times by the World Health Organiza-
tion, preparations were lacking.15 Within 
a month, huge swaths of the economy 
had been shut down. Much of America 
had moved from commuting to work to 
commuting to the dining room.16

In years prior, technology advances 
like personal computers, Internet access, 
and smart phones had made work from 
home (or out of the office) easier and 
productive. At the time, these technolo-
gies were seen as mere adjuncts; in the 
depths of the pandemic, these technol-
ogies became vital. But the pandemic 
showed the apparent reality that much 
of white-collar America could work 
from home with little or no decrease in 
measurable productivity. If the NAS-
DAQ Composite is a fair representation 
of the expected future profits of technol-
ogy companies (and we agree that tech 
companies are predominantly white 

collar), the index more than doubled 
from March 2020 to October 2021.17

However, it is also true that not all 
workers can work from home. The vast 
majority of restaurant workers need 
people actually in the restaurants. Most 
gym attendants need people working 
out. If the net result of COVID is the de-
densifying of urban cores, it means that 
some of these jobs were eliminated—or 
changed significantly. Restaurant wait-
ers were replaced by GrubHub drivers. 
Pilates instructors ended up teaching 
small classes via Zoom.18 There will be 
further adjustments as these changes are 
absorbed by labor markets.

Accordingly, the future of downtown 
real estate—the core of the smart city—
is up in the air. While PPP loans under 
the 2020 CARES Act19 helped landlords 
(and tenants) survive the worst of the 
dip, the jury remains out on how the 
dislocation will play out. Many land-
lords worked out private arrangements 
with corporate clients to defer rent or 
otherwise extend lease terms.20 How-
ever, other—especially retail—tenants 
closed their downtown locations per-
manently; workers who ventured into 
deserted offices in late 2020 often found 
their favorite lunch place shuttered.

The fundamental question is: What 
will be the demand for downtown space 
in a post-COVID world? The irony is 
that some of the factors driving smart 
cities—like robust 5G Internet access21 
and surge pricing for traffic (discour-
aging rush hour commuting)—can 
seem to also have the effect of reducing 
demand for downtown office space.22 As 
the pandemic drags on, multiyear cor-
porate leases will continue to expire, and 
companies may take extensive looks at 
their existing office footprint. Work 
from home, hybrid arrangements, and 
hoteling (the sharing of unique offices 
between one or more employees) had 
previously been the province of consult-
ing and other travel-heavy companies. 
But now these schemes have become 
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usual—if not expected. If employees 
work from home one or two days a 
week, the net effect could potentially 
reduce a firm’s real estate footprint by 20 
to 40%, which will potentially adversely 
affect office demand, with knock-on 
effects for restaurants and other down-
town services.23

Office tower construction, which 
requires long lead times for permitting, 
financing, and (eventually) construc-
tion, has effectively stopped in some 
markets, awaiting more clarity on 
demand. In Washington, D.C., perhaps 
the hottest urban market in the U.S. (at 
least for office growth), construction 
has essentially halted. “‘The pipeline is 
dwindling to zero,’ said Randy Harrell, 
CBRE’s Vice Chairman, ‘In a normal 
environment we’d see . . . somewhere 
between one and two million square 
feet (of new office space) deliver[ed] 
every year in Washington.’”24 And the 
pause in new construction will delay 
advances in efficiency for many smart 
cities; new buildings are easier to build 
“smart” than trying to retrofit existing 
ones.25 Boston’s new construction code 
(mentioned above) only applies to new 
(and very large) buildings; however, 
while these represent just 4% of the city’s 
buildings, they produce 60% of Boston’s 
building’s emissions of greenhouse gas-
ses.26 Likewise, “linkage” fees that cities 
can use to obtain new technologies are 
usually tied to new construction.27

However, some white-collar jobs 
simply cannot be facilitated at home. 
Medical and research jobs often require 
access to sterile or other highly special-
ized lab facilities that need to be on-site. 
The continued growth in biotech and 
life sciences (which was accelerated by 
COVID) means that in certain parts of 
the country, thousands of square feet of 
office space will be converted to high-
tech clean spaces.28 But the pace of this 
conversion may not be as quick as we 
might think; to host a lab, most office 
buildings need to upgrade their electri-
cal and HVAC29 systems significantly, 
often by adding heavy equipment to the 
roof of the existing building. In addi-
tion to structural-support issues, this 
equipment can cause trouble with local 
zoning codes, especially if the existing 

building is already at the applicable 
height restriction, or with neighbors, 
who sometimes consider it an eyesore.30

Living in downtown areas will also 
be a subject for discussion as COVID 
recedes. There was clearly an exodus of 
young families during the first year of 
COVID—suburban houses with yards 
and nearby playgrounds were being 
bought at premiums.31 Relatedly, prices 
for vacation or other second homes 
throughout the country exploded; with 
people working remotely everywhere, 
there was no need to be located in 
urban (or even suburban) areas.32 Traf-
fic, parking, and pedestrian traffic were 
all reduced while much of the country 
“huddled in place.” But since the vac-
cines have become widespread, the 
appetite for city residences has swung 
back; in Boston, for instance, through 
July 2021, condo sales were up 52.5% 
over a year ago (albeit in the depths of 
the pandemic). But the total volume of 
July 2021 sales exceeded “any year in 
recent memory.”33

COVID-19 will not be the last pan-
demic the world faces. In 1918–1920, 
the Spanish Flu killed almost as many 
people as have already died in the 
COVID era (but with a smaller base 
population).34 But cities recovered, and 
the trend to urbanization continued. 
Smart cities and their “smart clusters” 
will undoubtedly bounce back, but the 
question is, how fast? And what can 
smart cities do to make themselves more 
resilient against the next pandemic?

Matthew Henshon is a partner in the 
boutique Boston firm of Henshon Klein 
LLP. His practice encompasses a wide 
range of issues affecting corporations, 

including governance, intellectual 
property and technology licensing, 

and mergers and acquisitions, and his 
experience includes representation of 

all sides of the privately held, emerging 
company: founders, investors, and 

employees.
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